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ENSafrica TMT ENSight 
  

Welcome to the sixth issue of ENSafrica’s TMT ENSight, focusing on topics, news and 
analysis of novel and interesting developments in the technology, media and 
telecommunications space. In this edition: 

• Our featured article focuses on the cloud-computing guidelines for the public sector 
in South Africa. 

• Back to basics, explaining the uses of termination for convenience clauses in 
contracts.  

• Telecommunications, a roundup of recent developments in the telecoms sector. 
• In the news, a curation of topical events in the technology and telecommunications 

industry. 

  

  

featured article   
  

• Cloud computing in the public sector   
o Rakhee Dullabh looks at a Determination and Directive that has been 

published, providing guidance to public bodies in South Africa on the use of 
cloud computing services.  

o Read the article here.  

     

  

back to basics   
  

• Termination for convenience clauses    
o Kayla Ferreira and Ridwaan Boda explain that, contentious as a termination 

for convenience clause may be, from a customer perspective it is essential to 
include it in an IT contract, especially for longer-term contracts. 

o Read the article here.  

     

  

telecommunications   
  

• GG4621: Findings Document on the Review of the Independent Broadcasting 
Authority (Advertising, Infomercials and Programme Sponsorship) Regulations, 
1999  

o On 8 April 2022, the Independent Communications Authority of South Africa 
("ICASA") published the Draft Regulations Regarding Advertising, 
Infomercials And Programme Sponsorships 2022 and Findings Document on 
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the Review of the Independent Broadcasting Authority (Advertising, 
Infomercials and Programme Sponsorship) Regulations, 1999. 

o The Draft Regulations, together with the Code of Advertising Practice of the 
Advertising Standards Authority of South Africa, will be binding on every 
broadcaster who provides a television broadcasting service and a sound 
broadcasting service.  

o Broadcasters will be required to ensure that all infomercials transmitted by it 
are presented and labelled in such a manner that it will be clear to the 
consumers that such infomercials do not constitute programme material.  

o Moreover, broadcasters will have to enter into a written sponsorship 
contract with the sponsor, which must include provisions that the 
broadcaster will retain editorial control for all sponsored programmes it 
broadcasts, and that the sponsor shall not be entitled in any way to influence 
the content or scheduling of the sponsored programme.  

o Product placement in sponsored programmes must be signalled clearly, by 
means of a logo, at the beginning of the programme in which the placement 
appears, and at the end of the programme.  

o Any depiction of, or referral to, the name, logo, product or service of a 
person who provides a programme sponsorship to a licensee will be 
subordinate to the content of the programme material to ensure that undue 
prominence is not given to that name, logo, product or service.  

o A licensee that contravenes any provision set out in the Draft Regulations will 
be liable for a fine not exceeding 10% of the licensee’s annual turnover 
and/or a fine not exceeding ZAR3-million. 

o ICASA published the Discussion Document on Review of the Independent 
Broadcasting Authority (Advertising, Infomercials and Programme 
Sponsorship) Regulations on 26 March 2021 and invited interested persons 
to make written representations on the discussion document.  

o ICASA received seven written representations on the Discussion Document 
from: 

▪ eMedia Investments;  
▪ Media Monitoring Africa (MMA);  
▪ MultiChoice;  
▪ National Association of Broadcasters (NAB);  
▪ OUTsurance;  
▪ South African Screen Federation (SASFED); and  
▪ the South African Broadcasting Corporation (SABC). 

o In the Findings Document, ICASA notes that it does not have jurisdiction over 
unlicensed digital platforms, and that section 55(1) of the Electronic 
Communications Act, 2002 applies to licenced broadcasters.  

o As such, ICASA does not have jurisdiction over online media and cannot 
include audio-visual services in the ambit of section 55(1) until such time that 
this section is amended.  

o ICASA has noted the views raised regarding the Audio and Audio-Visual 
Content Services (AAVCS) Draft White Paper and awaits the policy decision 
made by the minister before making any regulations governing audio and 
audio-visual services. 

o ICASA's position regarding advertising during primetime has not changed. 
Broadcasters are permitted to broadcast infomercials during prime time, and 



 

regulation 4 of Independent Broadcasting Authority (Advertising, 
Infomercials and Programme Sponsorship) Regulations, 1999 will still apply 
to infomercials broadcasted during prime time.  

o ICASA's position on the regulation of the duration of infomercials is that the 
regulation is necessary in order to ensure that broadcasters do not broadcast 
excessive infomercials that will compromise compliance with the licence 
terms and conditions.  

o ICASA will continue to regulate the frequency of infomercials to ensure 
consumer protection from excessive infomercials. 

o The Discussion Document states that it is the responsibility of broadcasters, 
and not ICASA, to ensure that all infomercials are labelled in such a manner 
that it is clear to the viewers that such infomercials do not constitute 
programme material. 

o Written representations on the Draft Regulations must be submitted to 
ICASA by no later than 16H00, on 1 June 2022 by post, hand delivery or 
electronically and marked specifically for attention of: Gladys Malefo. 
Delivery address: No. 350 Witch-Hazel Avenue, Eco Point Office Park, Eco 
Park, Centurion. Email address: rarc@icasa.org.za and 
mkgatshe@icasa.org.za.  

• GG 46245: Amendment to Regulations in Respect of the Limitations of Control and 
Equity Ownership by Historically Disadvantaged Groups (HDG) and the Application 
of the ICT Sector Code, 2022  

o On 14 April 2022, ICASA published the amendments to the Regulations in 
Respect of the Limitations of Control and Equity Ownership by Historically 
Disadvantaged Groups (HDG) and the Application of the ICT Sector Code, 
2022. 

o In terms of the Amendments, equity held by Organs of State or Public Entities 
designated as B-BBEE facilitators will be recognised as black owned equity in 
accordance with the B-BBEE Codes.  

o Class licensees will not be required to comply with the minimum B-BBEE 
Contributor Status Level requirement set out in regulation 4(4) until the 
renewal, transfer or amendment of their licences. 

o Individual licensees must prove that they have a minimum of 30% of its 
ownership equity held by Black people and class licensees must have a 
minimum B-BBEE Contributor Status Level of four. Proof of compliance will 
be by way of a B-BBEE Verification Certificate. 

o Individual Licensees and Class Licensees are required to provide the ICASA 
with proof demonstrating compliance with a level four B-BBEE Contributor 
Status annually.  

o However, where the transfer of a licence will decrease in the number of 
shares held by historically disadvantaged groups by 5% or more or the 
transfer will result in the dilution of their rights, ICASA may ask for proof of 
ongoing compliance within ten business days after the licensee has notified 
ICASA of transfer of the licence.  

o A person that submits false, misleading or inaccurate information to ICASA is 
guilty of an offense and subject, on conviction to a fine of not less than 
ZAR50 000 but not exceeding ZAR5-million.  

o The Amendments came into force on 14 April 2022.  
• GG 46264: Draft .ZA Registry and Registrar Licensing Regulations and Procedures  
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o On 21 April 2022, the Minister of Communications and Digital Technologies 
published the Draft .ZA Registry and Registrar Licensing Regulations and 
Procedures ("Draft Regulations and Procedures") in terms of section 64 and 
94 of the Electronic Transactions and Communications Act, 2002. 

o The purpose of the Draft Regulations and Procedures is to outline the terms 
and conditions applicable to all registries and registrars and to prescribe the 
requirements that they must meet in order to be licenced.  

o In terms of the Draft Regulations and Procedures, licenced registries will be 
required to provide the following services: 

▪ receiving, processing and registering domain name applications;  
▪ providing suitable domain name system infrastructure;  
▪ maintaining technical and operational records;  
▪ renewing domain name registrations; and  
▪ collecting renewal payments.  

o A registry is obligated to provide licenced registrars with access to its registry 
database in accordance with the provisions of the Charter and registrar 
agreement.  

o A registry must submit a draft copy of its registrar and registrant agreement 
that must be approved by the ZA Domain Name Authority.  

o A registry licence will be valid for five years, and is renewable for an 
additional period determined by the ZA Domain Name Authority.  

o When granted a licence, a registry must undertake to provide continuous 
registry services to second level domains. In turn, when granted a licence, a 
registrar must undertake to provide continuous services in respect of the 
relevant domain names.  

o If a non-commercial registry stops offering registry services, it must provide a 
full copy of its registry database to the ZA Domain Name Authority within 
three business days or any other period determined by the ZA Domain Name 
Authority.  

o Registrars will be required to register domain names on behalf of its 
registrants, provided that the registrant has supplied all the required 
information. 

o Registrars must collect and store identity documents, physical addresses, and 
contact information of people wishing to register a domain name. 

o Registrars must ensure that the information submitted complies with the 
requirements of the Draft Regulations and Procedures.  

o Once the registration of the domain name has been finalised, the registrar 
will be expected to update the registry database with the information 
collected during the registration process.  

o If a non-commercial registrar stops offering registrar services, it must provide 
the ZA Domain Name Authority with the required information within three 
business days or any other period determined by the ZA Domain Name 
Authority.  

o A registrar licence will be valid for 10 years.  
o When applying for a registrar licence, the applicant must provide B-BBEE 

information with their licence application, detailing the B-BBEE ownership in 
the entity. 

o Licence and registrar fees are payable via the registry, and the fees are yet to 
be determined by the ZA Domain Name Authority.  



 

o The Draft Regulations empower the ZA Domain Name Authority to, from 
time to time, conduct audits on the infrastructure and processes that 
registries and registrars have in place in order to ensure compliance with the 
Regulations.  

o A person who believes that a registry or registrar have not complied with the 
Draft Regulations and Procedures may lodge a complaint with the ZA Domain 
Name Authority by completing the form in Schedule C.  

o The ZA Domain Name Authority is empowered to conduct an investigation in 
relation to the complaint made.  

o A registry or registrar will be given 10 business days to remedy the breach, or 
to respond to the alleged breach in writing.  

o If the investigation leads to a finding that the registry or registrar was in 
breach of the Draft Regulations and Procedures or the Charter, the ZA 
Domain Name Authority may revoke the licence.  

o The ZA Domain Name Authority will publish a notice of revocation on its 
website at least five days prior to the date of revocation of the licence.  

o Interested parties are invited to make to provide comments on the Draft 
Regulations and Procedures, by 6 June 2022. All interested parties must 
submit their written representations via delivery: 1st Floor, Sanofi House, 44 
Grand Central Blvd, Half ways House, Midrand 1685. By post: P.O. Box 549, 
Halfway House, 1685, South Africa. By email: rrlrsubmissions@zadna.org.za, 
marked for the attention of Adv Lerato Seema with subject line "Draft .ZA 
Registry and Registrar Licensing Regulations and Procedures".  

• GG 46255: Discussion Document on the Market Inquiry into Signal Distribution 
Services in South Africa  

o On 22 April 2022, ICASA published the Discussion Document on the Market 
Inquiry into Signal Distribution Services in South Africa. 

o ICASA published a notice on 17 September 2021, indicating its intention to 
conduct an inquiry into signal distribution services.  

o The purpose of the inquiry was to assess the state of competition in the 
provision of signal distribution services in South Africa and determine 
whether or not there are markets or market segments within the signal 
distribution services value chain which may warrant regulation. 

o  The Discussion Document outlines ICASA's findings from the inquiry and sets 
out the approach ICASA used to define:  

▪ the relevant markets in the provision of signal distribution services;  
▪ the effectiveness of competition in the relevant markets;  
▪ which licensees have significant market power; and  
▪ suitable pro-competitive remedies where competition is found to be 

ineffective.  
o The Discussion Document recognises two major platforms for the delivery of 

broadcasting content, which are terrestrial and satellite.  
o ICASA notes that there are alternative delivery platforms such as streaming 

services or Over the Top services, and it is of the view that these alternative 
technology platforms are not considered as signal distribution.  

o ICASA has identified the wholesale broadcasting markets and retail markets 
as the relevant markets in the Discussion Document.  

o Under the retail market, the television content and radio content have been 
identified as separate markets.  
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o The television content market is further divided into analogue and digital 
television content, and the same applies to the radio content market. 

o ICASA recognises that in light of the analogue switch off that is to take place 
on 30 June 2022, television content will merge into digital content. However, 
for radio content, both digital and analogue will continue to co-exist for some 
time. 

o ICASA has identified that Sentech has significant market power in the 
analogue and digital managed transmission services markets as it has a 
market share of at least 50% in the relevant markets.  

o Despite Sentech's large market share, ICASA has not found evidence of 
vertical integration by Sentech nor any negative impact on competition in the 
market.  

o Interested persons are invited to make written representations on the 
Discussion Document. The written representations must be submitted by 30 
June 2022 via email at signaldistribution@icasa.org.za.  

  
     

  

in the news   
  

• Disney+ will be available for South African DStv subscribers  
o On 25 April 2022, MultiChoice announced that Disney+ will be available to its 

South African DStv subscribers. 
o Global streaming service Disney+ is set to launch in South Africa on 18 May 

2022.  
o DStv subscribers will be able to access the streaming service through Explora 

Ultra decoders and subscribers will have access to bundle deals and limited 
launch offers from Disney+.  

o The partnership with Disney+ is not MultiChoice's first partnership with an 
over the top streaming service provider. In 2020, MultiChoice announced 
partnerships with Netflix and Amazon Prime Video which would also be 
accessible through the DStv Explora Ultra decoder.  

o More on Disney+ can be read here.  
• Government to sell its own set top boxes in the retail market  

o The Minister of Communications and Digital Technologies has announced 
that the government plans to have its own set-top boxes (“STBs”) in the 
retail market. 

o The minister has stated that the decision to retail STBs is to ensure that 
households that do not qualify for the government subsidy or government 
STB are able to buy a government STB in the retail market.  

o Information about pricing and availability timeframes of the STBs is yet to be 
provided.  

o The Gauteng High Court directed the Department of Communications and 
Digital Technologies to defer the analogue switch off date from 31 March 
2022 to 30 June 2022.  

o This is to ensure that STBs for qualifying households are installed before the 
analogue switch-off date.  

o The minister stated that the department has completed the installations to 
all households that registered and qualified for the government subsidy by 



 

 

31 October 2021 for the Gauteng province, and the installations for 
households in the Northern Cape should be concluded in the next few days.  

o The minster also stated that the department would be completing the 
installation of STBs in May and June.  

o More on the progress of the analogue switch-off can be read here. 
• Digital Services Act agreed to by EU law makers  

o On 23 April 2022, the European Parliament and Council of Ministers reached 
a political agreement on the proposed Digital Services Act ("DSA").  

o The next steps for officially enacting the DSA will be a formal voting process 
by the European parliament and Council of Ministers.  

o The DSA builds on existing provisions of the EU E-Commerce Directive, which 
governs what online intermediaries need to do when they become aware of 
the existence of illegal activity on their platforms or services. 

o The provisions of the DSA will amend the obligation on online intermediaries 
regarding the provision of their services and products by extending their 
duties to include moderation of content posted and active regulation of 
goods and services traded on online platforms.  

o Through the DSA, the EU Commission will gain new powers of supervision 
over the activities of very large online platforms and online search engines. 
National regulators will be tasked with overseeing the compliance of other 
businesses subject to the DSA under "the country-of-origin principle".  

o Failure to comply with the provisions of the DSA may lead to a fine of up to 
6% of the annual global turnover of online platforms and search engines.  

o If approved, the DSA will come into force twenty days after its subsequent 
publication in the Official Journal of the EU and take effect fifteen months 
thereafter. 

o More on the DSA can be accessed here. 
• Central African Republic adopts Bitcoin as an official currency  

o On April 27 2022, the Central African Republic Parliament unanimously voted 
in favour for a bill on the use of cryptocurrency in the country.  

o This decision means that Bitcoin is now an official legal tender in the Central 
African Republic.  

o The Central African Republic is the first country in Africa to adopt Bitcoin as 
an official currency, and the second in the world to do so. 

o More news on the adoption of Bitcoin in the Central African Republic can be 
found here. 
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